This paper deals with the issues of competition law and IP law interaction. Current Russian legislation provides absolute immunity from extending the antitrust prohibitions over the exercise of exclusive IP-rights. The idea of the article is that this approach needs to be revised. Russian court practice, legal doctrine and economic theory necessitate more flexible antitrust regulation in the area of IP. The analysis of US, EU, and Japanese models of legal regulation has revealed different approaches to the issues of antitrust policy in this field of social relations. Therefore, this paper suggests a different concept of regulation -keep the general immunity from the application of antitrust prohibitions to rightholders, but make it conditional. At the same time, in order to ensure the optimal balance between private and public interests and to maintain the incentives for innovative activity, antitrust legislation should provide a system of guarantees for rightholders.
Introduction
Competition law and IP law have several areas of interaction which necessitate an interdisciplinary approach to the regulation of corresponding social relationships. Today it is reasonable to outline two such areas -the prevention of unfair competition in the form of illegal IP-rights (IPRs) use by third parties, and the problem of exclusive IPR anticompetitive abuse.
Traditionally, researchers have paid attention to the first aspect of competition law and IP law interaction 3 . In 1900, the "Paris Convention for the Protection of Industrial Property" was supplemented with the Article 10-bis, designed to prohibit "any act of competition contrary to honest practices in industrial or commercial matters". A lot of such acts relate to illegal use the objects of intellectual property. Nowadays, a majority of countries have provided the same prohibitions in their national legislation. Russian legislation is not an exception -Article 14 of the Federal Law "On Protection of Competition" 4 and some provisions of the Russian Civil Code
Part IV stipulate prohibitions to commit acts with the objects of IP which can be treated as the acts of unfair competition with objects of IP-rights.
The second aspect -the problem of antitrust regulation in the area of IP-rights exercisehas become increasingly important. Moreover, the contradictory nature of this problem strengthens the tension of academic debates on the question. The contradictoriness is in the widespread opinion that antitrust law and IP law pursue opposite purposes -the former was designed to ensure competition and prevent monopolization in the markets, but the latter was designed to provide rightholders with a legal monopoly to use the results of their intellectual activity. Therefore, in the academic community, there are a lot of contrasting points of view on this problem.
The interaction between antitrust law and IP law has attracted the attention of American and European researchers for a long time. The first research papers in this area appeared in the 1970s-1980s, but the problem has not lost its relevance. Today, it is possible to find many papers 5 devoted to this question. However, in Russia this problem has not been taken into account for a long time, and only over the last several years it has become possible to observe some attempts 6 at researching the issues of antitrust law application to IP-rights exercise. Nevertheless, the relevance of this problem in Russia is predetermined by an unresolved confrontation 7 between different governmental and non-government bodies regarding the necessity to amend the provisions of the Federal Law "On Protection of Competition", which provides absolute immunities from the application of antitrust prohibition in the area of IP-rights exercise. In particular, para. 4 Art. 10 and para. 9 Art. 11 of the foregoing law stipulate that prohibitions to the abuse of a dominant position and to conclude anticompetitive agreements are not extended over the actions (agreements) on the exercise of exclusive IPR. Thus, this research has not only academic interest, but also practical importance.
The main purpose of the present research is to clarify the possibility and advisability of applying the antitrust prohibitions to the actions on the exercise of exclusive IP-rights. The second purpose is to elaborate some proposals on how to create an optimal model of legal regulation based on the balance between protecting rightholders' interests and ensuring an efficient competitive environment.
This research includes a range of tasks which are reflected in the structure of the paper.
Firstly, it looks at different points of view on the question of necessity to extend the antitrust legislation over the area of exclusive IPR exercise. The purpose of this study is to determine the most reasonable and convincing positions on the issue and outline general trends in the prospective development of Russian antitrust legislation in relation to IP-rights.
The task of the second section is to consider the economic arguments for antitrust law application to the actions of IPR holders. It also includes an analysis of the economic approach to determining whether antitrust intervention is reasonable in particular cases or not.
The third section reviews different models of extending antitrust legislation over the actions of rightholders (through examples from the EU, USA and Japan), and outlines the specifics of each model, with both its strong and weak points.
The paper concludes with suggestions on how to elaborate an optimal model of legal regulation for Russia taking into account its economic, legal specifics, etc. This model is based on the compromise between private and public interests, and complies with requirements of flexibility, effectiveness and legitimacy. Amendments to the Federal Law "On Protection of Competition": "pro" and "contra"
Analyzing the evolution of Russian antitrust legislation in relation to exclusive IP-rights indicates that the legislation originally followed a trend for a potential application of antitrust law 8 to the area of IP-rights but subsequently took the path of providing the absolute immunity from interference of antitrust legislation within the area of IP-rights exercise.
It seems that this approach is due to the lack of Russian antitrust policy maturity of the Russian antitrust policy, the inability to take into account the specifics of IP-rights at the early stages of development, and in the need to find the balance between private and public interests.
In such a situation, the principle of "do no harm" was probably the best solution. Nevertheless, when aiming to improve the efficiency of antitrust policy it is advisable to raise the question of bringing back to life the mechanisms of preventing anticompetitive abuse of exclusive IP-rights in order to ensure favorable competitive environment, sustain innovation and increase social welfare.
Concerning the need for amendments to the Federal Law "On Protection of Competition"
and the necessity to impose antitrust restrictions in the area of IPR exercise, several contradictory points of view have been developed. These opinions can be divided into two groups: "for amendments" and "against amendments".
One of the main arguments against the exclusion of immunities from the Federal Law "On Protection of Competition" is based on the inadmissibility of antitrust law intervention within the area of IPR exercise, because "issues of exclusive IPR exercise and their limitations relate to the competence of the Russian Civil Code" and the exercise of IP rights in accordance with the provisions of the Civil Code Part IV cannot be considered as an infringement of law 9 . In addition, according to several authors, "the legal regulation in the area of IP rights already stipulates the system of measures designed to prevent an abuse of the rightholders' exclusive position. Among such measures the following issues can be outlined: temporary protection of exclusive rights, the list of unprotected objects, compulsory licenses and other types of special licenses, the possibility of pre-term termination of the rights for a number of objects, the free use cases specified in the Civil Code and others" 10 .
Also, advocates of non-interference within the area of IP-rights emphasize the fact that today there is no practical need for changes to the model of legal regulation. The logic of this position is based on the following assertions: "any changes in the legislation should be based on the real-life needs for such changes concerning the economic situation or some gaps in regulation, conflict of laws arising a number of court litigations; in this case all proposals are not accompanied with neither specific practical examples of trials that took place in Russia and got an ambiguous resolution nor any economic calculations which indicate the need for antitrust regulation in the area of exclusive rights" 11 . Moreover, these authors contend that even when the prevention of anticompetitive actions in the area of IP is needed, there is an opportunity to immediately apply Article 10 of the Civil Code, which prohibits the exercise of civil rights in order to restrict competition and abuse of dominant market power.
Despite the arguments against the interference of the competition law in the area of IPR exercise, none of them seem to be entirely convincing and irrefutable.
First of all, in spite of the fact that the establishment of IP-rights relates to the competence of civil law, it cannot be said that the establishment of antimonopoly limits of IPrights also relates to the exclusive prerogative of civil law 12 . It seems more reasonable to relate the regulation of this matter to the special-purposed branch of legislation specialized in the protection of competition. Competition law is a specific branch of law based largely on economic approaches, unlike most other branches of law; therefore it is impossible to substitute its institutions with civil law constructions.
The argument that IP law already contains all the necessary mechanisms for preventing the anticompetitive exercise of IP rights (compulsory licensing, etc.) is also disputable, since civil law provides the legal constructions (e.g. public contract, contract of adhesion, etc.) that can be applied in antitrust policy but cannot fully substitute a complex system of antitrust regulation.
German lawyer, Josef Drexl, commented on this issue highlighting the need to develop such a model of antitrust intervention in the area of IP rights so as to "guarantee that the use of very roughly hewn IP systems does not harm the delicate dynamics of competition and, ultimately, consumer welfare" 13 .
Besides, the fears relating to the negative effect of antitrust intervention in the exercise of IP-rights are largely exaggerated, as the task of antitrust law consists not in the destruction of legal frameworks for protection of IP rights, but in preventing the abuse of legal monopolies in the cases when these actions lead to prevention, restriction or elimination of competition" 14 .
Secondly, the thesis that no amendments to the existing antitrust regulation have to be made because of no practical need is controversial enough. The lack of large practical need is not a reason for keeping an ambiguity in legal regulation, especially on a matter which is fundamental from a legal point of view and which cannot be ignored. Moreover, the lack of court litigations involving the holders of IP-rights in the Russian Federation can be directly linked with the lack of legal grounds for satisfying the claims of antimonopoly authorities. It is important to note that the potential for disputes about exclusive IP-rights in Russia exists at least for the reason that largest IPR holders are transnational corporations which running businesses through all over the world, including the Russian Federation.
Moreover, the analysis of some typical court decisions reveals 15 the tendency to evade the absolute immunities and apply adjacent prohibition (such as unfair competition or others) in order to prevent the abuse of exclusive IP-rights. Such an undesirable tendency dictates the necessity to enact more flexible legislation in this area.
Finally, the point of view that direct use of the Article 10 of the Russian Civil Code is enough for an effective prevention of anticompetitive exercise of IP rights seems to be an even weaker position. The weakness of this position consists at least in two grounds. The first one is that this point of view can be extended to all civil relationships by reducing all antitrust regulation to Art. 10 of the Civil Code. However, it is obvious that reducing the whole branch of legislation to the scope of one article with extremely abstract substance is a flaky approach to the antitrust policy. The same argument is valid for the area of IP rights.
The second weak point of this approach is that the abstract and widely interpreted substance of Art. 10 puts IPR holders in the position of greater uncertainty and instability, when their destiny depends entirely on the discretion of a law enforcer. A special antitrust regulation, by contrast, "defines and specifies the limits of civil rights in the area of competition law" 16 , thereby creating a stable legal framework with a minimum degree of uncertainty and risk for the participants of civil relations.
The arguments in favor of amending the antitrust legislation seem to be more convincing.
The most important and decisive argument is the reference to the experience of other countries whose antitrust legislation has been successfully applied to the area of IPR exercise. The possibility to spread antitrust prohibitions to IPR holders is provided by the legislation of "the USA, Germany, Japan, France, Great Britain and other EU countries, and the EU itself as a quasi-public entity with its own antitrust system" 17 . Gennady I. Nikerov remarked, "in developed countries the monopoly power of the IPR holders is limited, in particular, they cannot use their IP rights in order to harm competitors" 18 .
Furthermore, some authors stand on the position that "antitrust law is able to some extent to correct the gaps and imperfections of the current system of IP rights, to adjust the legislation to the needs of the new information economy" 19 . It is obvious that "legal regulation always lags behind the dynamics of economic processes, and antitrust regulation relying primarily on empirical evidence but not on formal rules able to smooth this "congenital defect" of the legal system" 20 .
However, the most reasonable position on the issue of intervention of antitrust law in the area of IP rights is probably the point of view that such intervention is possible, but it has to be carried out very carefully. It is important to take into account that depriving rightholders of the immunities from antitrust intervention «сreates serious problems for them, because the risk of losing control over the exclusive right reduces dramatically the incentive to invest money and time in the development of new innovative products, as the stimulus to innovation is the guarantee for the innovator to obtain within a certain statutory period some monopoly (exclusive) benefits and privileges in relation to the result of intellectual activity" 21 . Thus, the challenge for the legislator in this area is to develop such a model of regulation which would provide an optimal balance between ensuring effective competition and preserving the incentives for innovation.
The Economic Approach to the Issue
Traditionally, the functions of competition law and IP law were considered in parallel with each other. It seemed that competition law was designed to stimulate the so-called 'static efficiency' (to ensure the allocation efficiency in existing markets). IP law, in turn, was considered as a tool for enhancing the 'dynamic efficiency', i.e. efficiency through innovations, Therefore, it is reasonable to talk about the interaction of these two branches of law.
In some cases, the exclusive privilege for rightholders is a catalyst for economic growth and innovation, but strong competition can also be an inhibiting factor for innovations. outweighed by what can be won, I, Josef Drexl, advocate a thorough evaluation of the effects of a given behavior on innovation in the relevant market as a basis for intervention" 24 .
Thus, the main idea of the economic approach to the issue of extending antitrust legislation over the area of IPR is an individual complex assessment of the impact of antitrust intervention. The interference is justified if the negative effect is smaller than the positive effect.
However, despite its sufficient rationality and reasonableness, this approach entails several serious challenges.
Firstly, the economic method of assessing costs and benefits of antitrust intervention ultimately raise the value for society at the expense of reducing the benefits for rightholders. In this regard, one of the main challenges is to save and maintain the incentives for innovative activity.
The second problem is the lack of an adequate methodological framework for assessing the effects of antitrust intervention in the area of IP-rights exercise. It is quite difficult to compare static and dynamic efficiencies in the same system of measures. This problem is a serious challenge, first of all, for economic science. Economists have to develop and improve the methodological framework for the effective use of this approach.
Nevertheless, the economic approach seems to be the most effective one in the context of the universal regulation when IP law confronts competition law, since this approach allows ensuring optimal balance of antitrust intervention in the area of IP-rights. For this reason, many countries have begun using such a method in order to determine whether to apply antitrust measures to the owners of exclusive rights.
Further research will cover the foreign models of extending antitrust prohibitions over the area of IP-rights (USA, EU, and Japan). Some specifics, the strong and weak sides of each model will be outlined and analyzed for the purpose of taking them into account during elaborating proposals for changing the Russian model.
Different Models of Regulation: the USA, the EU and Japan Experience
In spite of the fact that the problem of preventing anticompetitive exercise of IPR is a universal problem, different countries solve it differently. The most frequently mentioned approaches to the legal regulation in this area are the models of the US, EU and Japan. 
The Model of Japan
The Japanese approach to the problem differs from the abovementioned approaches. In contrast to the USA and the EU, the Japanese Antimonopoly Act in Art. 21 excludes from its scope all actions with the use of IPR according to the Copyright Act, the Patent Act, the Utility Model Act, the Design Act, and the Trademark Act. Actually, Russian legislation stipulates a similar provision. Nevertheless, Japanese legislation provides an opportunity to extend the scope of antitrust law over the area of IPR if there is any anticompetitive exercise of these rights.
In 1999, the Guidelines for Patent and Know-how Licensing were enacted in Japan. In 2007, these guidelines were substituted for the Guidelines for the Use of Intellectual Property under the Antimonopoly Act 33 . Both acts contain a rule on the possibility to extend antitrust prohibitions over the area of IPR in cases when acts of rightholders do not comply with the "exercise of IP-rights" notion. According to the provisions of the 2007 Guidelines, the Antimonopoly Act is applicable to the acts which "deviate from or run counter to the intent and objectives of the intellectual property systems, which are, namely, to motivate entrepreneurs to actualize their creative efforts and make use of technology, in view of the intent and manner of the act and its degree of impact on competition".
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The Guidelines also include comprehensive advice on how to determine the anticompetitive nature of a particular act or a particular agreement. Moreover, the document provides some kind of methodology for analyzing the effects.
Generally, Japanese legislation is quite balanced in the issues of interaction between IP law and competition law. Nevertheless, law-enforcement authorities have an unreasonably large amount of discretion when determining whether to apply antitrust prohibitions.
Next, the research will be concentrated on elaborating an optimal model of legal regulation which could be implemented into the current Russian legislation. 
The Proposed Model of Legal Regulation
What model of legal regulation should be elaborated for the Russian legislation?
Obviously, neither absolute immunity for the area of IPR, nor full the extension of general prohibitions can be effective as a model of regulation. It is necessary to suggest some flexible and balanced model which can take into account the multidirectional interests of rightholders and society, and which is able to adjust to different circumstances individually.
Considering all the studied factors, it would be best to keep common immunity for rightholders, but to refuse its absolute nature. It is necessary to enact a clause providing the possibility to impose antitrust prohibitions on rightholders if there is a substantial and unreasonable restriction of competition.
According to the Constitution of the Russian Federation, the legislator is entitled to restrict rights (including IP-rights) to protect competition as an element of the Russian constitutional system 35 . However, according to the constitutional principles such restrictions should 36 :
 be enacted as a federal law;
 ensure the balance between private and public interests;
 be justified;
 be proportional;
 be necessary for the protection of competition;
 not block the substance of a right (stimulating innovations, receiving benefits from use of IP objects).
Thus, in order to minimize the negative effects of enacting a clause on the application of antitrust prohibitions, a set of guarantees for rightholders has to be provided. Exemptions from the immunity have to be unambiguous for rightholders and reduce the extent of antimonopoly bodies' discretion in the issues of extending antitrust legislation over the area of exclusive IPR exercise.
For this purpose, first of all, the legislator has to elaborate and put into effect a uniform methodology for analysis of negative and positive effects in order to determine the "substantiality and unreasonableness" of damage to competition inflicted by a rightholder. As the basis for this methodology, foreign experience can be used. For example, some ideas for the analysis could be adopted from the EC Regulation N 772/2004, the US or Japanese guidelines, etc. Secondly, it is important to stipulate a closed list of cases when it will be possible to raise the 
Conclusion
The interaction of competition law and IP law is a complex and multifaceted research object. The complexity lies in the nature of these two phenomena. Competition law is intended to prevent monopolistic activity, but IP law, in turn, is based on providing monopoly (exclusive) rights to the objects of intellectual property. However, in the first case, it is monopoly in the economic sense, but in other case it has strictly legal sense. In addition, competition law and IP law, in the end, pursue a common goal -to ensure long-term economic development. Therefore, it is reasonable to raise questions about the interaction of these two branches of law.
The Russian approach to extending the scope of antitrust legislation over the area of exclusive IP-rights exercise over the last 20 years has followed a tendency of gradual 'absolutisation' of immunity from applying antitrust prohibitions to the rightholders. Previously, this approach was justified due to undeveloped antitrust control mechanisms, inability to take into account the specifics of IP-rights, etc. Nevertheless, the modern law-enforcement practice and legal doctrine indicate the need to reform this approach.
This research has shown that establishing limits to the exercise of exclusive IP-rights for the purposes of competition protection is the subject of special antitrust legislation. Moreover, the measures stipulated by the Russian Civil Code (including the provision on abuse of rightspara. 2 part.1 Art. 10) are not sufficient for effective antitrust policy in the area of IP, therefore they cannot fully substitute mechanisms of antitrust legislation.
For the most balanced application of antitrust prohibitions in the area of IP-rights in foreign doctrine, an economic approach to the issue was developed. The idea is to weigh positive and negative effects from the interference of antitrust prohibitions in the exercise of exclusive IP-rights in particular cases. On the basis of this analysis, a conclusion has to be made whether it is reasonable to apply antitrust measures or not. It should be noted that this approach is not just a theoretical discovery. In one form or another it has already been implemented in many foreign legal systems. However, in its implementation it is important to provide a system of guarantees for rightholders in order to maintain innovative activity incentives.
The analysis of foreign models of legal regulation has revealed different approaches to the issue of antitrust policy in the area of IP (the models of the USA, EU and Japan were used as examples). This demonstrates the absence of a universal formula of legal regulation in this area of social relations. Thus, foreign experience can only be a guiding line for changes, but not a pattern to copy. This paper suggests a different concept of antitrust regulation in the area of IP. The suggestion is to keep the general immunity from the application of antitrust prohibitions to rightholders, but make it conditional. At the same time, The Federal Law "On Protection of
Competition" should provide a number of guarantees from unreasonable interference in the exercise of exclusive IP-rights.
In conclusion, it should be noted that the problem of ensuring effective, innovative and competitive economic development requires complex interdisciplinary research. It seems that on the actual stage of its solution the main task of legal science is to suggest more flexible legal regime providing a framework for the most balanced application of legal tools to economic entities. The present paper was just an attempt to solve this problem by proposing a new model of legal regulation. Meanwhile, the implementation of this new model has to be accompanied by
